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I.  INTRODUCTION 
 

Over the last fifty years international law has become a dynamic instrumentalist 
social force addressing a wide range of socioeconomic, sociopolitical and biophysical 
challenges through bilateral, regional, and global treaties. International law now includes 
a formidable corpus of treaties dealing, for example, with labor, human rights, health, 
intellectual property, taxation, the environment and energy.  Many of these treaties 
establish articulated and implied goals and objectives and some of them create new 
institutions.  

At present there are hundreds of international treaties that seek to advance 
sustainable energy technologies and policies.  Moreover, in addition to international 
treaties, recent years have given rise to dozens of partnership agreements involving 
countries and private sector entities, scores of pledges found in political resolutions, and 
numerous other non-binding instruments. These instruments express commitments, of 
varying degrees and in different ways, supporting the development of sustainable energy 
technologies. While the extent and form of such commitments and pledges has received 
some attention, an increasingly important, though unanswered question, relates to how 
effectively they have been implemented, and the degree to which they actually achieve 
progress by impacting behavior and moving toward sustainable energy goals. 

This paper briefly describes and discusses a two-part project (the International 
Project on Energy Commitments and Compliance) that seeks to advance sustainable 
energy solutions to the energy crisis confronting the world.  The underlying goal in 
offering this discussion is to illuminate what we see as important informational and 
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analytical deficits with respect to understanding the effectiveness (or lack thereof) of 
international sustainable energy agreements.  The operational premise here is that to the 
extent that we—meaning the international community of scholars, decision-makers, 
researchers, concerned individuals and so on—are able to understand what is and is not 
working in the realm of international sustainable energy agreements, we will be better 
positioned to discern how to improve the effectiveness of these agreements in achieving 
their underlying objectives—and, at a more macroscopic level, their effectiveness in 
ameliorating the concerns presented by global energy security and climate change.  Based 
on preliminary conclusions derived from the research described in this paper, we also 
offer some heuristic and tentative recommendations for improving the effectiveness of 
international sustainable energy agreements.   

The proximate goals of the exercise embodied in the International Project on 
Energy Commitments and Compliance are very functional and not theoretical. They are 
to identify all energy treaties in force and to analyze them with a view to reaching some 
conclusions about the kind of treaties that most effectively and efficiently promote 
sustainable energy. In addition to in-force international energy agreements, the project 
also endeavors to evaluate the implementation and impact of the various sustainable 
energy commitments embodied in such non-legal instruments as partnerships, 
declarations, pledges and other decisions in the international domain.   

Part II of this paper sets forth the underlying rationale for the International Project 
on Energy Commitments and Compliance by briefly canvassing relevant environmental, 
geopolitical, and resource-based issues, as well as the inadequacy of current international 
responses to the present global energy-environmental crisis.  Part III delineates the 
existing backdrop of major international agreements relevant to sustainable energy.  In 
Part IV we describe the current status of international legal research with respect to 
evaluating the effectiveness of international treaties, note the paucity of comprehensive 
empirical assessments, and offer an analytical rubric for rehabilitating this deficit. This 
part also introduces and reviews the International Project on Energy Commitments and 
Compliance—as well as its analytical predecessor and counterpart, the International 
Sustainable Energy Assessment.  In Part V we offer some tentative conclusions regarding 
improving the effectiveness of existing and future international sustainable energy-related 
agreements.   
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II.  THE COLOSSAL CHALLENGE OF ACHIEVING A SUSTAINABLE ENERGY FUTURE 
 
The manner and extent to which increasing global energy demand can be met 

within the framework of sustainable development presents the greatest global 
environmental challenge of the 21st century. The world is rapidly approaching the end of 
the age of oil, and yet we are woefully unprepared for the environmental, socioeconomic, 
and geopolitical consequences of this transition. As set forth in this paper, the case for 
new international energy agreements that will facilitate this transition—and assist in 
addressing the extraordinary environmental challenge posed by global energy demand—
is premised upon five widely recognized phenomena. 

First, the undeniable energy context is that today’s current primary global power 
consumption of about 12 terawatts (TW) will reach around 30 TW by 2040.1 Other 
forecasts indicate that total global energy consumption will expand by 71% between 2003 
and 2030.2 A significant and troubling part of this projected increase in energy demand 
will occur in developing countries that rely primarily upon the combustion of 
hydrocarbons such as coal to produce the electricity necessary to meet their energy 
needs.3

We note that as a result of the increasing reliance of developing countries on 
fossil fuels—particularly coal, the most carbon-intensive of fossil fuels—despite lower 

                                                 
1  Future energy scenarios are the product of developmental assumptions for complex demographic, 
socioeconomic and technological factors and may thus vary significantly. See Martin I. Hoffert et al., 
Advanced Technology Paths to Global Climate Change: Energy for a Greenhouse Planet, 298 SCIENCE 
981 (2002); Martin I. Hoffert et al., Energy Implications of Future Stabilization of Atmospheric CO2, 395 
NATURE 881, 883 (1998); INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, SPECIAL REPORT ON 
EMISSION SCENARIOS, 95–96, 221 (2000). One terawatt (TW) equals one thousand gigawatts or one million 
megawatts. 
2  The U.S. Department of Energy Information Administration’s (EIA) “reference case” projects that total 
world energy consumption will increase from 421 quadrillion British Thermal Units (BTU) in 2003 to 722 
quadrillion BTU in 2030—a 71% total increase. EIA, INTERNATIONAL ENERGY OUTLOOK 2006 7 (2006) 
(hereinafter IEA 2006). 
3  Non-OECD countries are projected to have the strongest energy consumption growth rate, accounting 
for 57% of the entire projected increase in world energy consumption through 2030. Id. at 7. For Non-
OECD countries, EIA predicts that CO2 emissions will increase from 11.6 billion metric tons carbon 
equivalent in 2003 to 26.2 billion metric tons in 2030—a total increase of 125%. Id. at 73. During this same 
period of time, total U.S. CO2 emissions from energy use are projected to increase from about 5.9 to 8.0 
million metric tons carbon equivalent—a total increase of 35%. EIA, ANNUAL ENERGY OUTLOOK 2007, 
Table 18: Carbon Dioxide Emissions by Sector and Source (2007).  These figures and projections should, 
of course, be viewed in a historical context that takes into account cumulative emissions.  For instance, by 
some estimates the cumulative CO2 emission from the U.S. accounts for 29% of the world total, while 
cumulative emissions from China accounts for only 7.6% of the world total. Similarly, cumulative 
emissions from the EU-25 accounts for about 26.5% of the world total, while cumulative emissions from 
India accounts for a mere 2.2%. HERZOG ET AL., NAVIGATING THE NUMBERS: GREENHOUSE GAS DATA AND 
INTERNATIONAL CLIMATE POLICY 31–32 (2005).  
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projected energy consumption levels than that of the industrialized nations, CO2 
emissions from developing countries are projected to exceed those of the industrialized 
nations soon after 2010.4  According to the most recent projections by the International 
Energy Agency, China is expected to overtake the U.S. as the largest emitter of CO2 
before 2010.5   

Second, the environmental consequences of using fossil fuels or hydrocarbons to 
produce energy are formidable and fearsome. Apart from the fact that hydrocarbons are 
greenhouse gases that cause anthropogenic global warming, the entire hydrocarbon 
energy cycle of production, mining, transportation, refinement, use, and emissions are 
fraught with daunting environmental and public health problems. The environmental and 
public health effects and impacts of acid rain, heavy metals, urban smog—created by the 
mining and burning of fossil fuels—can be very damaging to both developing and 
developed countries. 

Third, oil and gas are finite and non-renewable natural resources. Oil and gas are 
not as abundantly available as coal. Moreover, because the demand for oil and gas far 
exceeds the supply of those countries that rely most heavily upon them, these countries 
are compelled to import oil and gas from politically volatile parts of the world. This 
phenomenon exposes many developed countries to shortages of vital energy sources.  
However, despite the looming specter of global warming and increasingly tight energy 
markets,6 virtually all projections indicate that under current policies and trends fossil 
fuels will remain the dominant source of energy throughout the foreseeable future.  The 
IEA forecasts that between 2004 and 2030, fossil fuels will account for 83% of the 
overall increase in global energy demand.7

Fourth, even appreciating the 1974 Agreement on an International Energy 
Program (IEP), the 1992 United Nations Framework Convention on Climate Change 
(UNFCCC), and perhaps the Energy Charter Treaty of 1994 (ECT), all three of which are 
referred to in the next section, the global response to the energy crisis has been 
unsatisfactory. In this context, the Kyoto Protocol of 1997 responds to the danger of 
global warming caused by anthropogenic actions and requires reductions of carbon 

                                                 
4   IEA, World Energy Outlook 2006 5 (2006).    
5   Id. at 5. 
6  While in 2003 developing nations consumed about 50% as much oil as OECD nations, by 2030 they are 
expected to consume about 77% as much oil as OECD nations. EIA 2006, supra note 2, at Figure 27: 
World Oil Consumption by Region and Country Group, 2003 and 2030. 
7  IEA supra note 4, at 2. 
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dioxide emissions. Unfortunately, Kyoto almost totally disregards the need to find 
alternative sources of energy that can supply the burgeoning energy needs of the world.  

Fifth, the search for smart energy that is plentiful, efficient, and accessible to 
replace or supplement our present environmentally damaging fossil fuel sources will 
involve new technological developments and creative assumptive frameworks dealing, 
inter alia, with energy production, distribution, delivery, storage, conversion, end uses, 
and environmental protection. These technologies and assumptive frameworks need to be 
assessed and expressed in a manner which facilitates and secures global, national, and 
multinational corporate responses. There are no showstoppers waiting in the wings.  
Development and deployment of sustainable energy technologies on an unprecedented 
scale is needed.8   

III.  THE LEGAL FOUNDATIONS 
 
The task of facilitating the design and negotiation of new international energy 

instruments needs to be integrated with prior international endeavors. Two are of 
particular importance: the IEP and the UNFCCC. The United States is a party to both 
these agreements.  

The IEP was a response to the energy crisis of 1973–74 when the Arab oil 
embargo sent oil prices spiraling upward and left the major industrialized countries 
feeling very vulnerable. The rich industrial countries of the world, who were members of 
the Organization for Economic Cooperation and Development (OECD), responded with 
the IEP: a new international treaty aimed primarily at ensuring the adequate supplies of 
oil at affordable prices. The IEP created a new international organization, the 
International Energy Agency (IEA), as its implementing agency.  

Ensuring the stability and security of oil supplies remains the primary objective of 
the IEA. The objective of stabilizing oil supplies is supplemented by a number of 
environmentally significant long term objectives pertaining to the conservation of energy, 
development of alternative sources of energy, and research and development of 

                                                 
8  Pascala and Socolow claim that a 500 ppm stabilization pathway can be attained using existing 
technology—via implementation of 15 “technology wedges,” each of which could be scaled up by 2055 to 
reduce GHG emissions by 1GtC/yr.  Pascala and Socolow, Stabilization Wedges: Solving the Climate 
Problem for the Next 50 Years with Current Technologies, 305 SCIENCE 968–72 (2004). Pascala and 
Socolow’s assessment, however, fails to take into account the stabilization wedges already built into their 
underlying baseline scenario, meaning that to achieve the 500 ppm stabilization pathway anywhere from 21 
to 49 wedges capable of being scaled up to 1GtC/yr will be needed by 2055—rather than 15 wedges.  See 
Tom Wigley, Saving the Planet: Emissions Scenarios, Stabilization, and Uncertainties, NCAR Summer 
Colloquium, July 2006.  
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renewable energy. These environmental objectives have assumed much greater practical 
importance and led the IEA to create a number of Standing Groups and Working Parties 
dealing with different aspects of the energy environmental interface. The IEA has also 
facilitated a host of Implementing Agreements on a variety of renewable energy frontiers 
including advanced fuel cells, photovoltaic power systems, hydrogen, and wind turbine 
systems.  

Internationally, the IEA has become the primary functional engine for facilitating 
renewable energy research. However, the operational significance attached by the IEA to 
renewable energy does not arise from legally binding obligations created by the IEP. The 
renewable energy aims of IEP are hortatory not mandatory, and remain secondary to its 
primary objectives of securing reliable oil supplies. The IEP does not contain any legally 
binding obligations requiring the creation, transmission and deployment of renewable 
energy to address today’s energy and environmental insecurity. Moreover, it is essentially 
an organization of rich developed nations. Its membership does not include developing 
countries like China or India. While the IEA has sought to include some developing 
countries in its Implementing Agreements, such developing countries remain invitees not 
peers, and lack parity of status with IEP members. Consequently, new international 
instruments in which developing countries are primary parties and stakeholders offer 
better vehicles for fulfilling the work begun by the IEA. Such new instruments could 
more sharply clarify and define the rather vague and amorphous renewable energy 
mandates of the IEP, and render them more specific and enforceable.   

The ECT was agreed to in 1994 with a view to establishing a legal framework to 
promote long term co-operation in the energy field.  It came into force in 1998, and seeks 
to provide a non-discriminatory legal foundation for international energy cooperation and 
deals with investment protection, trade in energy, freedom of energy transit, and 
improvements in energy efficiency. It has been ratified by fifty-one countries primarily in 
old and new Europe, and the now independent countries of the ex-Soviet Union. It is 
mainly focused on trade and investment and provides for protection of foreign investment 
thus ensuring a stable basis for cross border investments among countries with differing 
social, cultural, economic and legal backgrounds. Under its umbrella the Parties have 
negotiated a Protocol on Energy Efficiency and Related Environmental Aspects (PEERA) 
in 1998. PEERA provides a platform for the cooperation in developing energy efficiency. 

While the ECT has taken a step toward global energy cooperation, it does not 
specifically address how to develop primary sources of renewable energy, and the parties 
have been unable to agree on a Protocol dealing with renewable energy or the re-
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engineering of infrastructure. Moreover, the United States, China, India, Japan, and 
Australia are not parties to the ECT.  It is important to carry the momentum of the IEP 
and ECT toward international agreements that include developing countries like China 
and India that will become the largest users of hydrocarbons.    

The UNFCCC is a response to global climate change, and contains a cluster of 
amorphous legal obligations. It has the unique distinction of having been ratified by all 
the countries in the world.  Three interlocking mandates are of special importance: (1) 
stabilization of GHGs; (2) common but differentiated responsibility (CBDR); and (3) the 
right to sustainable development. First, UNFCCC requires all parties to stabilize GHG 
concentrations “at a level that would prevent dangerous anthropogenic interference with 
the climate system”9 within a time frame consistent with sustainable development. The 
implications of this obligation are extensive. Coal, oil, and to a lesser extent natural gas, 
are the primary GHGs implicated in climate change, and the obligation to stabilize GHGs 
requires the Parties to create or find alternative or substitute sources of energy to replace 
potentially dangerous hydrocarbons and facilitate sustainable development. 

This obligation is accentuated by the principles of “equity” and CBDR10 for 
protecting the climate system. Equity and CBDR require developed countries to shoulder 
the primary responsibility and take the lead in combating climate change. Developed 
countries have, therefore, accepted a duty to create and share new technologies that use 
and enable non-climate changing sources of primary energy.   

The first two sets of obligations interlock with a third institutionalizing the right 
to sustainable development.11  The assertion that the “Parties have a right to . . . promote 
sustainable development [and] . . . . that economic development is essential for adopting 
measures to address climate change”12 was an affirmation of the primary theme of the 
1992 United Nations Conference on Environment and Development. The primacy of 
sustainable and economic development was resoundingly re-asserted at the recently 
concluded 2002 World Summit on Sustainable Development.   

                                                 
9  UNFCCC, art. 2. 
10  Id. at art. 3(1). 
11  As set forth in the seminal Brundtland Report, sustainable development is described as “development 
that meets the needs of the present without compromising the ability of future generations to meet their 
own needs.” REPORT OF THE WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT (WCED), OUR 
COMMON FUTURE 54 (1987). The report further notes that “[i]n essence, sustainable development is a 
process of change in which the exploitation of resources, the direction of investments, the orientation of 
technological development, and institutional change are all in harmony and enhance both current and future 
potential to meet human needs and aspirations.” Id. at 57.  
12  UNFCCC, art. 3(4). 
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These three legal obligations require developed countries, independent of their 
own energy predicament, to strive for a more diversified energy portfolio and places a 
duty on them to promote sustainable development in the developing world. A 
commitment to sustainable development requires the developed world to undertake 
fundamental R&D on new technologies for producing better forms of primary energy and 
transfer such technologies to developing countries.13  The creation of new technologies 
will remove the threat of energy insecurity in developed countries, while their transfer to 
developing countries will promote sustainable economic and energy growth.  

The major issues arising in this context pertain to the existence, availability and 
practicability of future sources of primary energy, and the candidate technologies that  
offer feasible solutions to the energy and environmental crisis, and importantly, the 
manner and mode in which the technology will be deployed. The canvassing of 
promising new directions in innovative technologies able to exploit a variety of energy 
sources will form a vital element of the proposed knowledge base and also help to 
traverse the cobbled passage from invention to commercial deployment. 

IV.  EXAMINING THE EFFECTIVENESS AND IMPACT INTERNATIONAL ENERGY TREATIES 
 

A.  OVERVIEW AND INTRODUCTION 
 
The growing challenges presented by energy and environmental problems 

necessitate new treaty arrangements that change the way in which nations behave. Good 
new energy treaties that command future compliance must be based on an understanding 
of the extent to which nations comply with existing treaties, and why they do so.14  This 
paper builds upon and further develops a seam of international teaching and writing on 
compliance, effectiveness and impact of energy and environmental treaties.15

In general, even the limited inquiry about compliance with international law 
dealing with biophysical issues like the environment or energy has been theoretical. It has 
                                                 
13  In addition to other relevant provisions of the UNFCCC, Article 4(5) commits developed country 
Parties to “take all practicable steps to promote, facilitate and finance, as appropriate, the transfer of, or 
access to, environmentally sound technologies and know-how to other Parties, particularly developing 
country Parties, to enable them to implement the provisions of the Convention.” 
14  Jose E. Alvarez, Why Nations Behave, 19 MICH. J. INT’L L. 303, 305 (1998).
15  EDITH BROWN WEISS AND HAROLD JACOBSON, ENGAGING COUNTRIES: STRENGTHENING COMPLIANCE 
WITH ENVIRONMENTAL ACCORDS (1998); DINAH SHELTON, COMMITMENT AND COMPLIANCE (2000); Kal 
Raustiala, Compliance & Effectiveness in International Regulatory Cooperation, 32 CASE W. RES. J. INT’L 
L. 387, 393–94 (2000);  ABRAN CHAYES AND ANTONIA HANDLER CHAYES, THE NEW SOVEREIGNTY (1995); 
THOMAS M. FRANCK, FAIRNESS IN INTERNATIONAL LAW AND INSTITUTIONS (1995); Oran R. Young et al., 
Regime Effectiveness: Taking Stock, in THE EFFECTIVENESS OF INTERNATIONAL ENVIRONMENTAL REGIMEs 
249 (Oran R. Young ed., 1999); Harold Hongju Koh, Why Do Nations Obey International Law? 106 YALE 
L.J. 2599, 2603 (1997). 
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been confined to two questions: One, has international law been implemented by being 
incorporated into domestic law through legislative, judicial or executive action. Two, to 
what extent have countries complied with a treaty by adhering to its provisions and the 
implementing machinery established by it.16  The effectiveness of a treaty goes beyond 
mere adherence to legal obligations.17 This paper defines effectiveness as the extent to 
which the goals of a treaty have been achieved. But shallow commitments18 could lead to 
effective compliance because states would have done so anyway, or could do so without 
much impact on the underlying issue.19 It is important, therefore, to understand a treaty 
not only in terms of its effectiveness in achieving stated goals, but also of its impact as a 
satisfactory response to the challenge addressed, and the degree to which it changes state 
behavior. 

International institutions of differing types, created by treaties to serve their goals, 
as well as international organizations in general,20 have been the subject of research and 
teaching. By contrast, methods for ensuring compliance, although listed or catalogued, 
have not been analyzed and examined from the point of view of their comparative utility, 
effectiveness or impacts.  This has happened despite the fact that compliance may depend 
on those methods. Such methods include processes, implementive devices, and differing 
types of techniques employing distributive and resource transferring, grievance 
remediation (enforcement), private arrangements, and regulatory frameworks.  Of the few 
that have been examined21 there has only been modest investigation and analysis of the 
utility of various compliance methods22 and compliance devices used by these 
international instruments to achieve their goals.  It is perfectly possible for an expensive 
method to achieve a modest goal when it could have been done by another at less cost. 
Overall, it is important to assess and evaluate the extent to which these varying methods 
have succeeded in achieving their treaty goals because future instrumentalist treaties will 
need to avoid failures and embrace the successes of existing treaties.  
                                                 
16  WEISS AND JACOBSON, supra note 15; SHELTON, supra note 15.  
17  M.A. Fitzmaurice and C. Redgwell, Environmental Non-Compliance Procedures and International 
Law, 31 NETH. Y.B. INT’L L. 35 (2000). 
18  George W. Downs et al., Is the Good News about Compliance Good News about Cooperation? 50 
INT’L ORG. 379, 383 (1996). 
19  Raustiala, supra note 125, at 393–94 (while Raustiala conflates the two concepts, this article draws a 
distinction between effectiveness and impact). 
20  JOSE ALVAREZ, INTERNATIONAL ORGANIZATIONS AS LAW MAKERS (2005). 
21  According to Victor, Enforcing International Law Implications for an Effective Global Warming 
Regime, 10 DUKE ENVT’L. L. & POL’Y 147 (1999), of the more than 140 multilateral environmental 
agreements covering a broad spectrum of issues, scholars have examined closely only a fraction of these 
agreements and issue-areas. 
22  ROBERT SUMMERS, INSTRUMENTALISM AND AMERICAN LEGAL THEORY, 193–208 (1982). “Method” as 
used in this paper corresponds to the”Implementive Machinery” described by Summers.   
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When moving from methods into the field of effectiveness and impacts it is 
important to identify the goals of a treaty and to compare such goals with the results 
produced. It is also necessary to inquire about the depth of these goals and the extent to 
which they did or did not remedy the problem being addressed. Where the results, 
garnered from empirical data and evidence do not match goals, or point to the inadequacy 
of those goals, attention turns to the reasons for such shortfalls. It is possible for shallow 
commitments and modest goals to reflect what countries are already doing rather than 
what is needed to address the problem at hand. Such an inquiry must traverse institutions, 
compliance methods, enforcement, as well as the socioeconomic, political or cultural 
context that might explain the gaps between the goals of a treaty and the inability to meet 
them, or the meagerness of the goals and the ease with which they were met. 

While there is a substantial body of literature on “effectiveness,”23 these 
otherwise theoretically illuminating contributions do not include any authoritative 
conclusions based on comprehensive empirical examination of compliance, effectiveness 
or impacts of energy and environmental agreements.24  The impressive study by Brown 
and Jacobson was based on five treaties.25 This is primarily because of the absence of 
comprehensive and organized empirical evidence or data.   

It is time to examine the accuracy of the hoary old chestnut that most nations 
conform to international law most of the time.26  While this impressionistic claim has 
been repeated in recent times,27 and may be correct, the evidence for so believing today 
simply does not exist in the energy and environmental areas. The importance of empirical 
evidence backing any such claims cannot be overemphasized.  

Ian Brownlie, who considers evidence of effectiveness to be extra-legal, 
nonetheless asserts that “the utility and effectiveness of a legal order must be determined 
ultimately by extra-legal criteria.”28 Benedict Kingsbury points out that we do not have 
systematic studies to verify the accuracy of Henkin’s venerable assertion that most of the 
time nations conform to international. Moreover, he states that the dearth of good 
empirical studies of the correspondence between state behavior and international rules is 

                                                 
23  See CHAYES AND CHAYES, supra note 15; FRANCK, supra note 15; Young, supra note 1; Koh, supra 
note 15.   
24  THE IMPLEMENTATION AND EFFECTIVENESS OF INTERNATIONAL ENVIRONMENTAL COMMITMENTS: 
THEORY AND PRACTICE ix (David G. Victor et al. eds., 1998).  
25   See BROWN AND JACOBSON, supra note 15.  
26  LOUIS HENKIN, HOW NATIONS BEHAVE (2d ed. 1969). 
27  Victor, supra note 21, at 151.  
28  IAN BROWNLIE, THE RULE OF LAW IN INTERNATIONAL AFFAIRS 11 (1999). 
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a serious obstacle to understanding and evaluating the international legal system.29  This 
lack of serious empirical research pertains to compliance methods as well as to 
effectiveness and impacts. While the effectiveness of international regimes is an 
established field of study, the empirical evidence relied upon in the environmental and 
energy areas is sparse at best and dubious at worst.30

The existence of an empirically based research and teaching lacunae relating to 
methods, effectiveness and impacts has created a serious problem because the rationale 
behind functional and instrumental legal treaties is to change behavior. The relative 
absence of writing and teaching on the extent to which they have succeeded in doing so is 
an omission that calls to be remedied.  

This paper briefly describes and discusses a two-part project that is seeking to 
advance sustainable energy solutions to the energy crisis confronting the world. The 
goals of the exercise are very functional not theoretical. They are to identify all energy 
treaties in force and to analyze them with a view to reaching some conclusions about the 
kind of treaties that most effectively and efficiently promote sustainable energy.   It is 
doing so by examining all international energy agreements now in force, along with other 
non-legal instruments ranging from partnerships, declarations, commitments, pledges and 
other decisions in the international domain that deal with energy.  The first phase of this 
project (ISEA), which is studying compliance, effectiveness and the impacts of these 
energy treaties, has identified some 1,800 energy treaties dealing with different aspects of 
energy and incorporating a variety of goals and methods. The second phase of this project 
(IPECC) will track the implementation, compliance, effectiveness and impact of these 
treaties—as well as identify and monitor compliance, effectiveness and impacts vis-à-vis 
such non-legal instruments as partnerships, declarations, commitments, and pledges. 
When completed this project will erase the data deficit relating to energy treaties, situate 
our understanding of these treaties within a broader instrumentalist framework, and may 
offer some salient insights about the compliance methods, effectiveness and impacts of 
treaties.  

 

                                                 
29  Benedict Kingsbury, The Concept of Compliance as a Function of Competing Conceptions of 
International Law, in  INTERNATIONAL COMPLIANCE WITH NONBINDING ACCORDS 50 (Brown Weiss, ed. 
1997). 
30  H. Andresen and E. Hey, The Effectiveness and Legitimacy of International Environmental Institutions, 
5 INTERNATIONAL ENVIRONMENTAL AGREEMENTS 211 (2005). 
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B.  ISEA/IPECC: AN EMPIRICAL INTERNATIONAL ENERGY LAW RESEARCH PROJECT31

 
ISEA / IPECC is a preliminary attempt to begin construction of a knowledge base 

and analytical compass that together will facilitate the development and drafting of 
international energy instruments. This initiative is designed to address the energy and 
environmental insecurity confronting the world. 

1. The International Sustainable Energy Assessment (ISEA) 
 
There is widespread international recognition of the insecurities created by the 

current hydrocarbon economy, as well as the need to develop more secure forms of 
energy. Traditionally, national security has been associated with armed aggression and 
the ability to thwart military invasions or subversion. More contemporary concepts of 
security include critical threats to vital national and international support systems such as 
the economy, energy and the environment. In this context, the increasing reliance on 
hydrocarbons has created energy, environmental and economic insecurity 

However, the magnitude of the challenges arising in moving to a more sustainable 
global energy regime cannot be solved by any one nation and must entail international 
engagement and cooperation. ISEA is designed to facilitate such cooperation and 
engagement by enhancing international understanding of optimal ways to utilize and 
configure international energy agreements to facilitate the development of renewable 
energy technologies and technologies and practices relevant to energy efficiency and 
energy conservation.   

ISEA has created a unique database containing the full-text and analysis of 
approximately 1,700 international energy treaties (1440 bilateral; 261 multilateral) from 
all 192 countries in the world (see figures 1 and 2 below).   

 

 

 

 
 
 
 

                                                 
31  For more information on ISEA/IPECC, please visit the web page of the Energy and Environmental 
Security Initiative (EESI) at www.colorado.edu/law/eesi. The ISEA database of international energy 
agreements can be accessed at http://lawweb.colorado.edu/eesi/. Information on IPECC, as well as other 
EESI projects, can be found at www.colorado.edu/law/eesi/projects.htm.  
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Fig. 1. Top Eleven Countries Represented in ISEA (numbers 
correspond to the number of treaties the 11 represented countries 
are associated with as parties) 
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represented countries are associated with as parties) 

 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

The ISEA database covers a wide array of energy subjects ranging from energy 
markets, electricity infrastructure, renewable energy, energy efficiency, hydrogen, and so 
on.  By providing a detailed empirical survey and analysis of in-force energy treaties, 
ISEA constitutes the first critical step towards remedying the empirical research and 
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teaching lacunae relating to the compliance, effectiveness and impacts of international 
energy instruments.32   

ISEA builds upon research frameworks already delineated,33 which are fostering 
the development of low GHG global energy systems primarily by facilitating technology 
research. The ultimate normative goal of ISEA/IPECC is to advance the negotiation of a 
comprehensive framework treaty on energy that can galvanize all nations and peoples, 
including developing countries like China, India and Brazil, to commit to renewable and 
sustainable energy targets. Such a treaty would be analogous to the Kyoto Protocol that 
placed numerical quantitative restrictions on carbon emissions.  

While a comprehensive treaty remains the ultimate goal, the immediate focus of 
the ISEA phase was to create an empirical database.34  Of course, providing such data 
does not allow ISEA to presume to legislate the scope, structure, specific subject matter, 
final terms or norms of proposed new energy instruments. Instead, ISEA is intended as a 
starting point from which to begin the arduous interdisciplinary and collaborative work 
necessary to negotiate a spectrum of instrumental treaties ranging from bilateral or 
regional science and technology agreements and trade and investment treaties to more 
ambitious regional treaties and overarching global conventions or protocols. 

Throughout the ISEA phase of this project, researchers were charged with the task 
of identifying and analyzing every international energy agreement in the world currently 
in force—including both bilateral and multilateral treaties.35  This obviously daunting 

                                                 
32  The references to “instruments” are to a genus that includes a variety of multilateral and bilateral 
agreements, pacts, treaties, protocols and conventions dealing inter alia with science and technology, trade 
and investment, research and development, technology transfer and sustainable development (as discussed 
below, the definitional scope of “instruments” is expanded in phase two of this project to include non-legal 
pledges, commitments, partnerships and decisions).   
33  See Franklin M. Orr, Jr., White Paper: Global Climate and Energy Challenge. 
34  Of course, with respect to this normative goal, it is perfectly conceivable that targeted pragmatism may 
prevail over comprehensive idealism. Consequently, an ambitious protocol encompassing all sources of 
sustainable energy may prove too complex. Instead, consensus may form around more narrowly tailored 
agreements that, for example, focus only on carbon capture and sequestration or fission- fusion hybrid 
technologies.  Importantly, the empirical exercise embodied in ISEA/IPECC is intended to facilitate the 
development of new—and enhancement of existing—instruments of sustainable energy cooperation 
regardless of their scope.   
35  ISEA consists of two sequential research tracks, each of which was funded by the Renewable Energy 
and Energy Efficiency Partnership.  The first research track culminated in the creation of the ISEA database 
of international energy agreements.  This phase is “complete” only in the sense that it has yielded the first 
major iteration of the database.  In strict terms, however, this phase is an ongoing and continuous process of 
updating, refining, and analyzing the information in the ISEA database, and expanding the database to 
include additional relevant information.  The second research track—known as ISEA: Implementation and 
Impact Phase—is currently underway.  During this phase, which is being conducted simultaneously (and is 
conceptually considered a part of) the IPECC phase discussed below, researchers are expanding the original 
ISEA database and also evaluating the manner and extent to which countries have implemented 
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task required the creation of a uniform analytical structure that would render the process 
of inputting information into the system straightforward and efficient, ensure that 
essential information is captured (and conversely, that the lack of such information is also 
captured), and facilitate and structure the comparative analysis of information within the 
system.   To that end, an analytical structure consisting of 29 fields was devised.  All 
1,700 agreements currently within the ISEA system were analyzed pursuant to this 
uniform structure.   The analytical structure is bifurcated into two primary divisions: (1) 
key coordinates—containing such information as parties to the treaty, date entered into 
force, and subject matter focus; and (2) substantive obligations, such as fundamental 
obligations, financial commitments, and accountability mechanisms, including 
information on and analysis of implementation, compliance, effectiveness and impact 
(with much of the information in these latter four categories to come from the IPECC 
phase of the project).   

a. ISEA Analytical Structure / Taxonomy of Obligations 
 
ISEA key coordinates fields include: (1) treaty name; (2) external reference ID; 

(3) date signed; (4) date entered into force; (5) signatories; (6) parties to the treaty; (7) 
legal type—a distinction internal to U.S. law; (8) termination or renewal clause; (9) 
bilateral or multilateral; (10) subject matter; (11) amendments; (12) extensions; (13) 
related agreements; (14) parent agreement; (15) subsidiary agreements; (16); 
international bodies involved; (17) official contacts; and (18) the full text of the treaty. 

The structure or taxonomy devised for substantive obligations identifies the types 
or kinds of obligations that call for both implementation and compliance. The fields that 
constitute this structure are as follows: (1) goals and objectives; (2) fundamental 
principles; (3) financial obligations; (4) institution-related obligations; (5) project-related 
obligations; (6) interdependent obligations; (7) dispute resolution mechanisms; (8) 
implementing agency and methods; (9) accountability and reporting mechanism; (10) 
implementation and compliance; and (11) effectiveness and impact.   

In addition to the two-dimensional view of the field structure denoted above, there 
are numerous fields within this structure that contain subcategories of analysis and 
information and dynamic interrelations—thus lending the system a degree of further 
analytical depth and internal coherence.  For instance, with respect to “subject matter 
focus” the system currently contains treaties covering approximately 45-energy related 

                                                                                                                                                 
commitments embodied in sustainable energy treaties, and the political, social and economic impacts of 
this implementation. 
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subject areas.  Six of these subject areas are deemed primary or top-level categories (see 
figures 3.  The category “Sustainable Energy” contains six top-level subcategories, one of 
which is “Renewable Energy.”  This subcategory in turn consists of seven subgroups (see 
figure 4).  

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 

Fig. 3. Top-Level ISEA Subject Categories (numbers 
correspond to the percentage of agreements contained in 
the ISEA database that are associated with each category) 
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13%
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Hydropower
31%

Ocean energy
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Solar
25%

Tidal
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Wind
13%

Fig. 4. ISEA Renewable Energy Subcategories (numbers 
correspond to the percentage of agreements contained in the ISEA 
database that are associated with each renewable energy subgroups)
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b. Brief Sampling of 100 ISEA Renewable Energy Agreements 
 
The following discussion is intended to provide a very cursory analysis regarding 

the type and nature of “renewable energy” agreements contained in the ISEA database.  
This analysis is based on a random sampling of 100 in-force renewable energy 
agreements.36   

(1) Generalization Regarding Overall Function of 100 Sampled Treaties 
 

 The one hundred renewable energy agreements contained within this ISEA 
sampling, as might be expected, have varying purposes.  An overwhelming majority are 
general cooperation agreements through which the parties have agreed to future 
cooperation in the advancement of a specified mutual interest.  While memorializing the 
cooperative intent of the parties, these agreements are generally non-binding and devoid 
of any substantive obligations.  

 In this particular sampling, 89 of the 100 sampled ISEA agreements are classified 
as general cooperation agreements.  Most of these agreements have the primary purpose 
of establishing formal mechanisms for collaboration between the parties.   For example, 
one of these agreements, which is generally representative of the class as a whole, is 
intended “to establish cooperation in the field of small hydropower, wind power and 
other areas of renewable energy through joint research and development activities, 
exchange of technical expertise and information networking.”37   

 In addition to general cooperation agreements, this sampling includes a small 
percentage of renewable energy agreements which contain concrete and binding 
obligations.  In this particular sampling, these 11 agreements are characterized, among 
other things, by binding financial provisions which include specific dollar amounts, 
dispute resolution mechanisms, and a general level of specificity far greater than that of 
the aforementioned cooperation agreements. Included in these agreements are agreements 
which facilitate the completion of specific projects, such as the construction or repair of 
dams, canal systems, and power plants, as well as agreements establishing detailed 
commodity trading schemes.     

                                                 
36  The ISEA database contains approximately 170 agreements associated with the category of “renewable 
energy.”  
37  Memorandum of Understanding for Enhanced Cooperation in the field of Renewable Energy between 
the Ministry of Non-Conventional Energy Sources, Government of the Republic of India and the Ministry 
of Water Resources, Government of People’s Republic of China (Ext. Ref. 2658).  Intermediary 
agreements such as this one can serve as the precursor to more concrete and binding agreements.   
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 Moreover, some—but overall, very few—of these agreements include language 
indicating that they were designed to address specific underlying problems.  One such 
agreement, which was created to address the problem of desertification in Africa, 
contains the following language: 

Acknowledging that desertification and drought are problems of global 
dimension in that they affect all regions of the world and that joint action 
of the international community is needed to combat desertification and/or 
mitigate the effects of drought 

Another agreement of this type states: 

WHEREAS, the Snowy Mountains Hydroelectric Power Act of 1949 (No. 
25 of 1949) of the Commonwealth provides for the construction and 
operation of works for the generation of hydroelectric power in the Snowy 
Mountains Area because the Commonwealth has determined that 
additional supplies of electricity are required for the purposes of defence 
works and the establishment of further defence undertakings will require 
additional supplies of electricity; that provision should be made now to 
enable increased supplies of electricity to be immediately available in time 
of war; that the consumption of electricity in the Australian Capital 
Territory and, in particular, at the Seat of Government within that 
Territory, is increasing and is likely to continue to increase; that the 
generation of additional supplies of electricity should be undertaken in 
such an area and in such a manner as to be least likely to suffer 
interruption in time of war; and that provision should be made now for the 
generation of electricity by means of hydroelectric works in the Snowy 
Mountains Area;38

The inclusion of language which articulates an underlying problem is one of several 
factors distinguishing these eleven agreements from the other eighty nine general 
cooperation agreements. 

(2) Summary of the Financial Obligations Contained Within Sampling 

 As most of the sampled agreements are general cooperation agreements, only 
twelve of the one hundred ISEA treaties sampled contain financial obligations.  These 

                                                 
38  Agreement Relating to Training and Other Technical Services to be Furnished by the Bureau of 
Reclamation, Department of the Interior, in Connection with Proposed Projects of the Australian Snowy 
Mountains Hydroelectric Authority (Ext. Ref. 1109). 
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twelve agreements contain financial obligations which range from general agreements to 
provide financial assistance to highly specific provisions detailing the exact dollar 
amounts, interest, and repayment terms.  In reviewing the financial obligations in these 
twelve agreements three subcategories are apparent: (1) general agreements to provide 
financial assistance; (2) agreements facilitating an exchange of monies between the 
parties; and (3) agreements establishing financial terms upon which the parties to the 
agreement must operate. 

 Two of the twelve agreements containing financial obligations were general 
agreements to provide financial assistance.  These two agreements contained language 
such as, “the Government of India shall pay reasonable compensation for such lands 
acquired or requisitioned”39 and “[t]he Government of India agrees to provide funds for 
the financing of the project.”40  While clearly financial obligations, these two agreements 
do not articulate specific dollar amounts, interest rates, repayment terms, or disbursement 
dates. 

 In addition to general financial obligations, nine of the twelve agreements have 
financial obligations that are designed to facilitate the exchange of monies between the 
parties.  Five of these nine financial obligations facilitate the exchange of monies on a 
unilateral basis, where one party agrees to transfer money to the other.  The following is 
an example of the specific language employed in these unilateral financial obligations: 

To assist the Cooperating Country to meet the costs of carrying out the 
Project, A.I.D., pursuant to the Foreign Assistance Act of 1961, as 
amended, agrees to grant the Cooperating Country under the terms of this 
agreement not to exceed One Million Five Hundred Fifty Thousand ($ 
1,550,000.00) United States (“U.S.”) dollars (“Grant”) and to lend the 
Cooperating Country under the terms of this agreement not to exceed 
Seven Million One Hundred Thousand U.S. dollars ($7,100,000.00) 
(“Loan”).41

The remaining four agreements which facilitate the exchange of monies between the 
parties do so on a bilateral or multilateral basis, where all the parties agree to contribute a 

                                                 
39  Agreement Between His Majesty’s Government of Nepal and the Government of India on the Gangdak 
Irrigation & Power Project (Ext. Ref. 2680). 
40  Agreement Between the Government of India and the Royal Government of Bhutan Regarding the 
Chukha Hydro-Electric Project (Ext. Ref. 2675). 
41  Project Loan and Grant Agreement Between the Republic of the Philippines and the United States of 
America for Non-Conventional Energy Development (Ext. Ref. 1335). 
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certain amount of funding to a project.  The language employed in the following 
agreement is representative of this specific type of financial obligation: 

Each of the Governments specified below hereby undertakes, subject to 
such parliamentary or congressional action as may be necessary, and 
subject to the terms and conditions hereinafter set forth, to contribute to 
the Fund the amount specified opposite its name below:42

Canada  Can $ 5,000,000 

France  FF  150,000,000 

Italy  It L  25,000,000,000

United Kingdom £ Stg 10,000,000 

United States  US $  50,000,000 

 Finally, one of the twelve agreements containing financial obligations establishes 
specific financial terms which the parties agree to abide by.   The financial provisions in 
this agreement set prices for certain agricultural commodities which will be traded 
between the parties.43  

(3) Summary of Accountability & Reporting Mechanisms Contained Within Sampling 

 Forty-eight of the one hundred ISEA treaties sampled include provisions 
establishing accountability and reporting mechanism.  These forty-eight provisions can 
be further classified into one of four subcategories.  These include: (1) provisions 
mandating reporting to an independent organization; (2) provisions establishing an 
individual or joint committee who is responsible for facilitating the exchange of 
information between the parties; (3) reporting provisions obligating only one party to 
report to the other; and (4) provisions designating coordinators from each party who will 
facilitate the mutual exchange of information. 

 Three of the forty-eight agreements establishing accountability and reporting 
mechanisms mandate reporting to an independent organization.  In two of the agreements 
the independent organization is established pursuant to the agreement, while the other 
requires reporting to certain members of pre-existing independent organization (i.e. the 

                                                 
42  Tarbela Development Fund Agreement, 1968 (Ext. Ref. 1880). 
43  See Agreement Between the Government of the United States of America and the Government of the 
Republic of the Philippines for Sales of Agricultural Commodities (Ext. Ref. 1263).  
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National Economic and Development Authority).  All three of these agreements impose 
reporting requirements equally on each party to the agreement. 

  Next, twenty-three of the forty eight agreements designate an individual or joint 
committee to facilitate the exchange of information between the parties. The 
overwhelming majority of agreements falling into this subcategory establish a joint 
committee, comprised of representatives from each party, which will perform these tasks.  
While the title of this committee varies from provision to provision, the overall function 
of each committee is identical. Below is a representative example of one of these 
provisions: 

The Parties agree to establish a Joint Committee, whose tasks are:  

(a) to ensure the smooth working and proper application of this 
Agreement and of the dialogue between the Parties;  

(b) to make suitable recommendations for promoting the objectives of 
this Agreement;  

(c) to establish priorities for potential operations in pursuit of this 
Agreement’s objectives.  

The Joint Committee shall be composed of representatives of sufficient 
seniority of both Parties. It shall normally meet every other year, 
alternately in Vientiane and in Brussels, on a date fixed by mutual 
agreement. Extraordinary meetings may also be convened by agreement 
between the Parties. 44

In two of these agreements a single administrator is responsible for performing these 
functions.  For example, one agreement stipulates that the “Administrator shall . . . send 
to each Party to this Agreement and to each other Party to the 1960 Agreement a report 
containing appropriate information with respect to the receipts and disbursements of, and 
balances in, the Indus Basin Development Fund and the Fund, the progress of the Project, 
and other matters relating to the Fund, the Project and this Agreement.”45

 The third type of accountability and reporting mechanisms in these agreements 
are the ones which require one of the parties unilaterally to provide information to the 
other.  The two agreements which fall into this subcategory are agreements where one 

                                                 
44  Cooperation Agreement between the European Community and the Lao People’s Democratic Republic 
(Ext. Ref. 2728). 
45  Tarbela Development Fund Agreement, 1968 (Ext. Ref. 1880). 
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party requires, as a condition of providing assistance to the other party, access to certain 
types of information.  In both instances, the United States is providing funding for 
projects benefiting developing countries.46

The remaining twenty reporting provisions require each party to make certain 
information related to the agreement available to the other parties.  Nineteen of these 
require the parties to designate an internal coordinator “who shall be responsible for the 
program, schedule, coordination and reports.”47  Often, these provisions require the 
coordinators to meet on an annual basis to facilitate this objective.  

2. The International Project on Energy Commitments and Compliance (IPECC)48

 
ISEA is the first phase of a larger research initiative. This larger research 

program—IPECC—involves the construction of a comprehensive knowledge base and 
analytical compass that will monitor compliance with both legal and non-legal 
instruments, and other international decisions of multinational corporations. Such 
independent global monitoring will be conducted through an innovative and unique 
online compliance monitoring system.  The system will be similar to Wikipedia, the well-
known online encyclopedia, in that it will enlist and enable the participation a distributed 
group of dedicated individuals.  Unlike Wikipedia, however, this will not be an open-
access system, but rather will engage the participation of approved entities and 
individuals throughout the world.  The system will offer publicly and freely available 
data facilitating the development and drafting of new and better international energy 
instruments and decision-making.  

As the sister project of ISEA, IPECC is designed to improve and enhance the 
efforts of governments, non-governmental actors—such as corporations, NGOs, trade 
unions, and churches—and key decision-makers throughout the world in two ways: First, 
by evaluating the extent to which their existing commitments and pledges are actually 
working; and second, by facilitating new and better clean and affordable energy 
solutions. IPECC premised on two interwoven assumptions. First, we need to find out 
what has already been done so as not to re-invent the wheel. Second, having found out 

                                                 
46  See Basic Agreement Governing Grants by the United States of America to the United Nations (United 
Nations Trust Fund for Africa) (Ext. Ref. 1004); Strategic Objective Grant Agreement Between the United 
States of America and the People’s Republic of Bangladesh for Improved Performance in the Energy 
Sector (Ext. Ref. 1578). 
47  Renewable Energy Business Development Annex IV Cooperative Activities between the Department of 
Energy of the United States of America and the State Economic and Trade Commission of the People’s 
Republic of China (Ext. Ref. 2500). 
48  A graphical overview of IPECC is available at http://www.colorado.edu/law/eesi/ipecc.pdf. 
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what has been done we require a system that evaluates this information so as to avoid 
failed ventures and promote successful ones. Consequently, the IPECC is designed to 
track and monitor the implementation of sustainable energy commitments undertaken by 
governments, corporations and other entities, and to provide detailed information on the 
extent to which they are being complied with.  

Thus, with respect to international instruments dealing with energy—including 
treaties, political commitments, government and private partnerships, and major private 
contracts—IPECC will provide relevant information and analysis facilitating: (1) A 
“bottom-up” sociopolitical mechanism for ensuring the successful implementation of, and 
compliance with, energy instruments by creating a global network of individual monitors 
committed to a sustainable energy future; (2) transparency and accountability with 
respect to actions (or lack thereof) taken pursuant to such instruments by governments, 
corporations and other entities; (3) identification of what has and has not worked with 
respect to the implementation of such instruments; (4) better decision-making based on 
reliable information, directed at replicating key successes while avoiding past failures in 
the development and deployment of  sustainable energy technologies; and (5) efficiency 
improvements in current sustainable energy-related instruments. 

Through the use of the innovative collaborative online monitoring system, 
ISEA/IPECC will create a global network of expert participants dedicated to monitoring 
and improving actions taken pursuant to international energy commitments. Project 
information, analysis and recommendations will also be made freely available through a 
public website and disseminated through annual reports.   

The concept of using a controlled, collaborative online system to monitor, 
evaluate and influence actions taken pursuant to instruments of law and policy is without 
real precedent.  Indeed, the use of collaborative technology platforms that enable users to 
easily add and manipulate centrally located data is in general fairly new.  The well-
known Wikipedia—a free online, collaboratively authored encyclopedia—was only 
launched in 2002.  While projects such as Wikipedia harness the power of collaborative 
authoring in a way that is truly groundbreaking, they have also received extensive 
criticism regarding the quality and accuracy of the information they present.  These 
projects are truly “open” in the sense that they allow literally anyone to contribute and 
edit data with few or no restrictions.  IPECC differs from the “open” model in that only 
approved contributors or writers will be allowed to submit information into the system.  
Additionally, these submissions will enter into the public website only after they are 
reviewed and accepted by project editors.   
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ISEA and IPECC seek to provide the information needed to improve the 
effectiveness of existing commitments and encourage new commitments where 
necessary. Collectively, these projects are designed to track and monitor the 
implementation of sustainable energy commitments undertaken by governments, 
corporations and other entities, and to provide detailed information on the extent to which 
they are being complied with. In doing so they will serve as a watchdog over what is and 
should be happening with respect to these instruments and the commitments they 
embody.   

IV.  RECOMMENDATIONS AND CONCLUSION 
 
In the absence of truly massive amounts of clean and affordable energy, the ideal 

of sustainable development and the energy demands of a growing global population are 
incompatible. The challenge of sustainable development requires an unprecedented 
global deployment of new and existing clean energy technologies.  If our society is to 
prove equal to this extraordinary challenge, laws and policies at all geopolitical levels 
will need to play a vital role in the rapid development of sustainable energy solutions.  
The International Project on Energy Commitments and Compliance—and its companion 
endeavor, the International Sustainable Energy Assessment—are designed to (and offered 
with ambition of) being an instrumental part of the global response to this challenge.   

With respect to international sustainable energy agreements, the preliminary 
findings of these projects suggest to us the following recommendations for improving the 
effectiveness of such instruments—both regarding their own internal objectives (to the 
limited extent that they are made explicit) and our imposed, exogenous objective of 
addressing global energy security and climate change.  International sustainable energy 
agreements should:49

1. Contain an express statement of the underlying issue or problem that the 
treaty is designed to address; 

2. Endeavor to address the question of how to supply—through technology 
development and transfer—the legitimate demand of the developing world 
for affordable, plentiful and environmentally benign sources of energy;  

                                                 
49  As others throughout the ages have noted, the “should” does not alone ever compel an “is.”  Thus, while 
we offer these as general, preliminary normative recommendations (i.e., the “should”), the reality of 
context specific dynamics will ultimately dictate the extent to which these “shoulds” are—if at all—
translated into the legal formality of an “is.”   

 24



GURUSWAMY & DORAN 

3. Acknowledge and address the extent to which sustainable energy services 
have the potential to profoundly impact such key issues as poverty, health, 
education, environmental sustainability, gender equality, and so forth. 

4. Provide methods for ensuring transparency and accountability with respect 
to what has (or has not) been done to achieve the agreement’s objectives 
and address the concerns underlying its creation; and  

5. Serve as coordinate parts of a cohesive, coherent and meaningful 
international response to the twin issues of global energy security and 
climate change. 

There will always be the question of why countries abide by—and enter into—
such commitments as those expressed in international treaties.  For instance, are they 
doing so because of the effect of the treaty, or is the treaty merely an expression of 
preexisting will—making it an epiphenomenal expression devoid of real or meaningful 
power?  The approach adopted in the above projects—and the philosophical position on 
which these projects rest—assumes that the why is not as important as the what.  The 
critical issue, as we see it, is not why countries act, but whether what they are doing is 
adequate to answering the issues and problems that precipitated their creation.  With 
respect to international agreements that explicitly and substantially deal with sustainable 
energy, we find—as an impressionistic matter—that these agreements are not adequate to 
the task of addressing climate change or global energy security.  Certainly, though, they 
were not designed with this ambition in mind.  However, these treaties do express a 
burgeoning commitment by countries, developed and developing alike, to address a 
multitude of concerns via sustainable energy technologies and services.  We contend that 
these formal commitments should be enhanced and woven into a larger collaborative 
fabric that is intended to serve as a coordinated response to global energy security.   
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